COMPARATIVE STUDY ON THE BASIS AND
PRINCIPLES OF ASSESSING COMPENSATION FOR §
COMPULSORY ACQUISITION




CONTENT

Matters To Be Considered In Assessing
Compensation

Factors To Be Considered In Determining
Market Value

Factors To Be Neglected In Assessing
Compensation

Conclusion




Introduction

O In Malaysia, anyone can acquire any land through the State Authority under
Land Acquisition Act 1960.

O Under the section 3 (1) (a), (b) and (c), the State Authority may acquire any
land which is needed for public purpose or to the economic development of
alaysia or for the purpose of mining, residential, agricultural, commercial,
Industrial or recreational.

The land acquisition statutes provide that a dispossessed landowner shall
receive compensation for the loss of the resumed land.

The underlying theme in the compensation provisions of the land acquisition
statutes is to ensure that a dispossessed landowner is no worse off and no
better off as a result of his eviction



There are many terminologies of land acquired practices in the world
such as;

V Land Acquisition i Malaysia, Singapore & India
V Eminent Domain i United States & Kingdom of Saudi Arabia

V Compulsory Purchase 1 United Kingdom, New Zealand & Ireland

V Resumption i Hong Kong
V Resumption/ Compulsory Acquisition i Australia

V Expropriation i Japan, South Africa, Canada & Brazil




Matters To Be Considered In Assessing Compensation

1) Market value of land taken

Market value of the land is generally based on the date where land can legitimate to be acquired.

Comparison in various country :

Australia, Canada, Japan, New Zealand, Malaysia & Singapore - Date of publication in the
gazette.

India - Date of publication a preliminary notice in the gazette.

US - In most cases, the date of valuation will be the date the government makes a deposit of
probable compensation into court.

UK - Operative date of the vesting order i.e. the date the title of the land vests in the acquiring
authority.

KSA - Date of the decision approving commencement.
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2) Severance and Injurious Affection

Severance T occurs when the land becomes separated, or odd shape or uneconomic
size then the retained land loses value.

Injurious Affection T Injurious affection is the depreciation in value of the retained land

as a result of the proposed construction on and use of the land acquired

Comparison in various country :

Compensable in UK, US, Australia, Canada, Japan, New Zealand, Malaysia, Singapore &
India

US - Impaired access is compensable only when the impairment is substantial. Traffic
regulations that affect access (one-way streets, median dividers, etc.) are deemed exercises of
the police power and are not compensable.

Excessive severance and injurious affection i land owner may apply to acquire the remaining
land

Malaysia & Singapore - Injurious affection apply not only to the remaining land but also to
other property, whether movable or immovable.

KSA - Provided in the law and regulation.
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3) Betterment

Betterment is in effect the opposite of injurious affection. There may be instances where the
scheme of the acquiring authority may increase the value of retained land.

Comparison in various country :
KSA - Not stated in the law and regulation.

US - The majority of states allow betterment offsets only against severance / injurious affection
damages and not against the total compensation.

Australia & New Zealand - Take into account and has to be deducted from the compensation.



4) Disturbance

Available to occupiers of the property. Costs incurred and losses sustained as a result
of being disturbed from the occupation of the property

Disturbance only payable where compensation for the land taken has been based on
the market value for its existing use.

Comparison in various country :

Compensable in UK, US, Canada, Japan, Australia, New Zealand, Malaysia, Singapore &
India

KSA - Not clearly stated in the law and regulation.




5) Relocation / Extinguishment

Relocation

Basically relocation claims is the reasonable costs and expenditure which arise as a natural and
reasonable consequence of having to relocate as a result of the acquisition of the property.
Whether to include temporary loss of profits during shifting and diminution of goodwill following the
shifting (reflected in reduce profits).

Extinguishment

Typical items of compensation for extinguishment include:

- the value of the business goodwill

- loss on forced sale of stock, vehicles and plant and machinery
- depreciation in the value of stock

- redundancy costs

- administrative costs of winding up the business.



Comparison in various country :

UK, Australia, New Zealand, Japan & India - Recognize payment for loss of goodwill as an
attribute of compensation.

US - Law denies any compensation to owners of businesses that are destroyed when land on
which they are located is taken, and the business cannot relocate. However, a small minority of
states have provided by statute that at least some business losses are compensable.

Malaysia - Not very clear under the existing laws. Previously it was compensable.

KSA - Not stated in the law and regulation.



6) Relevant Costs i Fees

These are costs incurred in preparing and negotiating compensation claims. Reasonable costs
should include any valuation and legal fees incurred by the affected parties.

Comparison in various country :

US - Attorneys' and appraisers' fees are generally not recoverable.

Australia, Canada, New Zealand & Singapore - Legal or other professional costs reasonably
incurred, including the costs of obtaining advice and executing such documents are recoverable.

Malaysia - Valuer's fees are generally recoverable. The affected parties may also be paid
reasonable costs to attend the enquiry.

KSA - Not applicable because no negotiation and enquiry process
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7) Accommodation Works

Accommodation works comprise anything which is carried out or paid for by the
acquiring authority, usually situated on the retained land, in order to reduce the claim for
severance, injurious affection and/or disturbance.

Comparison in various country :

Provided in UK, Canada, Japan, New Zealand, Malaysia & India

KSA - Not stated in the law and regulation.




8) Solatium

A solatium is defined in the Collins Conci se
awarded for injury to the feelings as distin
i s derived from t he -definadcas Jomethmd thadgsvesicantor ar
consolation in misery, disappointment or distress.

Comparison in various country :
India - Payment could be up to 100%.

UK - 10% for acquisition of a residence and one year farm profit for acquisition of farm if
the recipient continues farming elsewhere

New Zealand - Payment $2,000 for acquisition of a residence.
Australia (Victoria & Western Australia) T Payment 10% of market value.
Ontario & Manitoba i 5% of residence market value

US, Malaysia, Canada, South Australia, Queensland, Tasmania, Newfoundland & KSA T Not
state in the law and regulation.



9) Rehabilitation and resettlement

In India, Land Acquisition Act, 2013 replaced the Land Acquisition Act, 1894 to the
affected persons.

The Act has provisions to provide fair compensation to those whose land is taken away,
brings transparency to the process of acquisition of land to set up factories or buildings,
infrastructural projects and assures rehabilitation of those affected.

Comparison in various country :

Japan - In 2001, Article 139-2 (Life Rebuilding Measures) is added by the Partial revision of Land
Expropriation Act (Act No.103 of 2001). Measure for livelihood rehabilitation was stated under
Article 74 (1) of the City Planning.

KSA - Not stated in the law and regulation. But based on the regulation, the project owner can
offer alternative property (owned by project owner) to the land owner, after the approval of the
competent authority.
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Factors To Be Considered In Determining Market Value

1) Planning Laws and Regulations

The land must be valued strictly as per the land use zoning indicated in the gazette plan and to
ignore any possibility of rezoning to a higher use.

Comparison in various country :

US - Zoning and other land-use regulations are considered

Australia - Full potential, present and future, of the land has to be considered in such a way to give
the property its greatest valueo. For a | ease
or continuance of a lease, license or permit etc.

UK, Malaysia & Singapore - The land must be valued strictly as per the land use zoning indicated
In the gazette plan and to ignore any possibility of rezoning to a higher use.

KSA - Property taken for constructing main road networks or planning will take into consideration a
development protection zone.
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2) Special provisions on native lands / reservations

Compensation laws may have special provisions on native lands / reservations.

Comparison in various country :

Australia - Must take into account the nature and extent of:
(a) existing non-native title rights and interests in the land; and
(b) existing use of the land by persons other than the native title parties

Malaysia - In assessing the market value of any land acquired which is Malay reservation land the
fact that it is such Malay reservation land shall not be taken into account.

Note: Malay Reservation land generally has a lower market value due to restriction in
ownership.

KSA - Not applicable
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Cont..
3) Equivalent Reinstatement

In cases where there is no general market demand, compensation may be based on the cost of
providing Anequivalent reinstatemento exampl e

Comparison in various country :

US - Some states allow compensation as the cost of reproduction without depreciation, but only in
cases where the subject property, though privately owned, performs an important public or
charitable function.

Canada - The compensation based on the cost of any reasonably alternative interest in land or
immovable real right for that purpose.

Japan-The compensation calculation depending on hov
UK, Northern Ireland, New Zealand & Malaysia - Also available

KSA - Not stated in the law and regulation.
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4) lllegal Building/ lllegal Use of Land / Building Acquired

Compensation laws may have special provisions to restrict the amount of compensation payable
for illegal use of the land / building.

Comparison in various country :
UK, Malaysia & Singapore - has such a provision

KSA - Not stated in the law and regulation.



Cont..

Compensation laws may have special provisions to disregard certain sales evidence

Comparison in various country :

Japan - Sales after the date of valuation are not permitted as sales evidence. But the amount of
compensation should consider revision rate corresponding to the change of prices between the
date of notification vs date of award.

Singapore - Sales are only accepted as evidence if there are bona fide and not for speculative
purposes and the onus of proving that the transactions are bona fide and not for speculative
purposes shall lie with the appellant.

India & Malaysia - Sales after the date of valuation are not permitted as sales evidence.

KSA - Not stated in the law and regulation
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Matters To Be Neglected In Assessing Compensation

1. The degree of urgency which
has led to the acquisition

2. Any disinclination of the person
Interested to part with the land

acquired.

Malaysia & Singapore has such a provision.

Japan - The criteria of calculation of loss
should be socially objective, consideration
should not be given to subjective or
emotional losses.

Malaysia & Singapore has such a provision.



3. Any damage sustained by the person interested QVEIEVAIERR ARSI IaloF-Tolo] (=T P18
which, if caused by a private person, would not be a [Ei[¢R:Relfe)ViElelg}

good cause of action.

4. Any depreciation in the valued of the land FAVE{EUERNETaF-(o =W\ EIEVE
I [SITECTO IR RN Rl MU EAVESR ORAIA WA & Singapore has such a

be put when acquired. provision.



5. Any Increase to the value of the land acquired likely to accrue FAE e TaF-To - W\ 1 \VAS - W4

from the use to which it will be put when acquired. Singapore has such a provision.

6. Any outlay on additions or improvements to the land J&STAMer:Tar-To-MNETor:1o M\ EE1FE\VAIE-R

acquired, which was incurred after the date of the valuation ESIleEleelf=Ra-ER{8 el alr-Welfe)V/ K [o]gk

unless such additions or improvements were necessary for the
maintenance of any building in a proper state of repair and

unless, in the case of agricultural land, it is any money which

has been expended for the continuing cultivation of crops on it.



CONCLUSION

There are some similarities and differences amongst the
countries in assessing compensation for land acquisition.

Some countries have the provisions written clearly and
precisely in their respective Act while others may not have the
provisions spelt out with similar transparency.

It is of utmost importance that the land owners or interested

parties be compensated in an equitable adequate manner.




